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Avoiding Employment Liability Claims

What Laws You Need to Know Before Deciding to Discipline a Public Employee

Brian Benjamin, Office of the Attorney General, Civil Litigation Division Deputy Attorney General
andDan Steckel, Division of Human Resources, Deputy Attorney General

Under the employment-at-will doctrine, most private
employers can terminate or discipline their employees
at any time and for any reason without encountering
employment liability claims. However, most State of
Idaho employees are granted several protections that
take them out of the concept of “at
will” employment. All permanent
“classified employees” of the State of
Idaho enjoy various statutory and due
process protections. Further, perma-
nent classified employees have the
right to appeal certain disciplinary
actions to the Idaho Personnel Com-
mission.

Management/Supervisory personnel can some-
times overlook the many rules and laws enacted to
protect state employees. In doing so, they may violate
due process and/or become involved in an appeal be-
fore the Idaho Personnel Commission. They could
avoid this situation by consulting with their agency

Fifteen-Passenger Van Safety

Lori Autio, Risk Management Loss Control Specialist

As a result of several serious, life-altering injury acci-
dents involving 15 passenger vans, the National High-
way Traffic Safety Administration (NHTSA) conducted
a study and determined these vans, when fully loaded
with passengers, have a higher propensity to rollover
during panic maneuvers. The NHTSA recently is-
sued a cautionary warning to consumers advising that
15-passenger vans (with 10 or more occupants) had a
rollover rate in single vehicle crashes that is nearly three
times the rate of those that were lightly loaded.

The cautionary warning from NHTSA does not
require any specific action to be taken under regula-

"By law, classified state
employees have a 'prop-
erty interest' in their
employment.”

Human Resources Office (HR) and legal counsel be-
fore initiating and proceeding with personnel actions
or discipline. This article provides a basic outline for
public managers and supervisors to consider in mak-
ing the decision to discipline employees.

By law, classified state employees
have a “property interest” in their em-
ployment. Serious disciplinary action,
including dismissals, suspensions, de-
motions, reduction in pay, and some
involuntary transfers, involves deny-
ing an employee a property right in
their employment. “Due process” is
required before this kind of discipline
can be imposed. Due process simply means giving
the employee notice and opportunity to be heard be-
fore a final decision is made to impose a disciplinary
action (IDAPA 15.04.01.200.06). Failure to provide
due process can result in employment liability claims.
Lesser disciplinary actions not involving denial of a

Continued on page 3

tory laws at this time. However having been advised
of a potential risk many Idaho Universities and other
State agencies are beginning to take a pro-active ap-
proach in regard to the use of these vehicles. Univer-
sities throughout the State have been evaluating their
overall policies and procedures for use of these vans
when transporting sporting teams and for other aca-
demic needs. Many universities, along with a few
larger State agencies, have implemented additional
training for drivers. Some Universities are also con-
sidering the elimination of these vans from their trans-
portation fleet altogether.

While elimination of 15-passenger vans may not
be appropriate for every agency, it is appropriate to
take a few minutes to evaluate the type of training

each driver receives before he/she drives a van loaded
Continued on page 2
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New Faces at OIM
The Office of I nsurance Management welcomes two new staff members.

Ray Heidt

Claims Adjudicator

Ray grew up in upstate
Washington, joined the
Army directly out of high
school and spent 18 months
in Korea. He planned on
making the military his ca-
reer, but claims that his wife
changed his plans. He
earned both bachelor's and master’s degrees from
San Jose State and a PhD in Communications from
the University of Utah. He taught at Utah State
University for eight years prior to entering the in-
surance industry full time. Ray has 33 years of
experience dealing with all aspects of insurance
claims.

"Van Safety" Continued from page 1

with passengers. Driving a van is very different than
driving a car and drivers need to be aware of its spe-
cific handling characteristics. Does the driver know
how to handle these vans in an emergency situation?
Does the driver understand why the van handles differ-
ently in a strong wind and does he/she know how to
compensate for the extra length of the vehicle when
maneuvering around corners?

A 15-passenger van’s increased height, length and
weight changes the center of gravity. When the van is
loaded with passengers and
cargo, the center of gravity rises
and creates a serious compro-
mise in the stability of the ve-
hicle, especially
during quick,
unplanned
maneu-
vers; such
as sud-
den turns
or striking a curb at
a high rate of speed. Drivers
should exercise caution and
keep the van's speed at or be-

low the posted speed limits. Drivers should slow down
in adverse weather conditions or when the road condi-
tions are not ideal (i.e., Heavy traffic, road construc-
tion, gravel, etc.). Among other things, drivers need
2 to be aware of the longer stopping distances required
when the van is fully loaded and they need to know

For more information
on safety training available
throughout the State, you can
contact Lori Autio, our Loss
Control Specialist at 208/332-
1867 or lautio@adm.state.id.us
or visit the Division of Human
Resources training website at
www.dhr.state.id.us/Training/
TrainingHome.htm
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Lori Autio
Loss Control Specialist

Prior to joining the State of
Idaho, Office of Insurance
Management, Lori worked for
more than 20 years with a
large Pacific Northwest re-
tailer, gaining experience in all
aspects of Risk Management.
Lori joined the Office of In-
surance Management as the Risk Management
Loss Control Specialist on April 23, 2001. She
will work with State agencies to help them with
the review and development of loss control pro-
grams as they relate to automobile losses, general
liability, and property conservation programs.

how to anticipate the wider turning radius required.
Van Driver Training is available from a number of
sources and can be provided using various methods.
A self-study written training program entitled “Oper-
ating a Passenger Van” has been developed by the
Office of Insurance Management, Department of Ad-
ministration and is available upon request. This self-
study program might be used as a “refresher” for those
employees who drive 15-passenger vans regularly. The
National Safety Council has a course entitled “Coach-
ing the Van Driver 11”. It runs approximately 4 hours
and might be more suited for new drivers or drivers
who do not drive a 15-passenger van frequently. Sev-
eral larger agencies throughout the State currently use
this course.
Regardless of what type of training is
provided for drivers or the
decision each agency
wreaches in the ultimate
disposition of these vans,
take advantage of the exist-
ing personal protection equip-
ment in each van: “SEATBELTS”. Using seatbelts is
the most effective way to significantly reduce injury
or death if involved in any type of automobile acci-
dent and Idaho Law requires Seatbelt use. Drivers
are encouraged to buckle-up and to ensure passen-
gers are wearing their seatbelts before leaving the park-
ing lot. If you drive a 15-passenger van or a personal
vehicle, put your safety and the safety of your passen-
gers first. Be a defensive driver.
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"Employment Claims" Continued from page 1

property right can be handled through the agency’s
problem solving procedure.

The protections granted to permanent classified
employees are derived from the Idaho Personnel Sys-
tem Act and the Rules of the Division of Human
Resources and Personnel Commission. All depart-
ments and agencies have their own policies regarding
employee misconduct and discipline. Strict compli-
ance with these rules is the safest way to avoid liabil-
ity.

Management should consult with other resources
early in the investigation and decision-making pro-

Who to Contact...

for Questions About Employment Disputes

Your Agency Human o

Resources Officer “’D‘ é,
4 ~ x> /d

Your Agency Deputy AG %X_'f/

SIEIE G IE2RD, e www.dhr.state.id.us | 208/334-3345

of Human Resources

Civil Litigation Division

of the Attorney General's| www2.state.id.us/ag | 208/334-2400

Office

cess to determine whether there is proper cause for
discipline, and to assure the employee is given proper
notice and adequate opportunity to respond. They
should first consult with their HR office and Deputy
AG. If the department or agency does not have an
assigned Deputy AG, they should contact the Divi-

sion of Human Resources. The Civil Litigation Divi-
sion of the Attorney General’s Office can also provide
assistance in these matters.

If disciplinary action is still contemplated after
assessment and advice from HR and legal counsel, the
next step is to provide the employee with a written
notice of the contemplated disciplinary action, the basis
for the contemplated action, and an explanation of
evidence supporting the contemplated action. This
step requires investigation and review of the employee’s
personnel file, performance records, evaluations and
any other disciplinary records. The contemplated dis-

ciplinary action must be based on facts and not on

suspicions, inferences or bias.

The employee’s response may be in person or
in writing and the employee has the right to be
represented by a person of his or her own choos-
ing. The employee must be informed of all these
rights as part of the due process procedure. These
rights are often contained in the Notice of Con-
templated Disciplinary Action. Management per-
sonnel may draft the Notice, but should not do so
without advice from their HR officer or legal coun-
sel. The Deputy AG can assist in drafting the
Notice and assure that it is served properly.

In summary, disciplining classified employees
represents a complex process that, if not handled
properly, can result in employment practices
claims. (For an example of why avoiding employ-

ment practices claims is so important, see the chart
below.) Agencies must consult with their HR office,
Deputy AG, and the Division of Human Resources at
the beginning of and throughout the process to ensure
strict compliance with due process and allow them to
give advice on contemplated actions.

Employment Practices vs Auto Liability Claims
Average Cost Per Claim

Although this article
only covers one ele-
ment of Employment
Practices claims:
wrongful termination,
other employment is-
sues such as discrimi-
nation and sexual ha-
rassment, are in-
cluded in these types
of claims.

Although, the frequency (number) of
$25,000 ; $20.711 Auto Liability claims is 3 to 4 times
i $19,086 higher than Employment Liability
$20,000 { claims, the average cost of an Employ-
414,086 $14.258 ment Liability claim is almost 10 times
$15.000 | higher than Auto Liability claims.
$10,000 ¥ @ Emp Prac Avy
/- Cost per Claim
$5,000 4 $1,771 41,768 $1,602 $1,808 @ Auto Liab Avg
| Cost per Claim
$0 - - - - .
19921996  1993-1997 1994.1998  1995.1999 Source: State of ldaho, Office
of Insurance Management
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For Questions
About Any of
These Articles

Brian Benjamin,
Deputy AG, Office of
the Attorney General,
Civil Litigation
Division

State of Idaho
208/334-2400
bbenjamin@ag.state.id.us

Dan Steckel

Deputy AG, Division
of Human Resources
208/429-5507
dsteckel@dhr.state.id.us

Lori Autio

Risk Management Loss
Control Specialist
208/332-1867
lautio@adm.state.id.us
[
"Risk Management
Advisor" is published
periodically in Boise, ldaho
by the State of Idaho Office
of Insurance Management
Staff. Every effort is made
to ensure the accuracy of
the information published;
opinions are those of
authors, editors, and
others. If you have any
comments or suggestions,
please contact us at 208/
332-1860 or
rm@adm.state.id.us

State of 1daho

Dept. of Administration,
Office of Insurance
Management

650 W State St.

PO. Box 83720

Boise, ID 83720-0079
Tel: 208/332-1860
Fax: 208/334-5315

Cynthia Ness, Manager

Kit Coffin,
Claims/Loss Control
Operations Supervisor

Carol Pettibon,
Claims Adjudicator

Ray Heidt,
Claims Adjudicator

Lori Autio,
Loss Control Specialist

Cindy Dickinson
Contracts/Administration
Operations Supervisor

Joan Compton,
Insurance Analyst

Annual Inventory Due March 1

It's that time of year again! Each
year agencies inventory their per-
sonal property, adding new items
and deleting others. This inven-
tory list is separate from items
that agencies want covered un-

der Inland Marine insurance.
You'll be receiving an
Acknowledgement Form of

Completion of Personal Property
Inventory which should be re-
turned to the Office of Insurance
Management no later than March
1, 2002. If you have any ques-
tions about the form or the in-
ventory process, please contact
Joan Compton at 208/332-1872
or jcompton@adm.state.id.us

State of Idaho

Dept. of Administration,

Office of Insurance Management
650 W State St.

PO. Box 83720

Boise, ID 83720-0079

Minimum Requirements for Keeping

A Personal Property Inventory System

 Property with values greater than $2000.
(This was changed on July 1, 2001 from
values greater than $300.)

» Detailed description of the item.

* Month and year the item was acquired.

 Acquisition cost or fair market value of the
item.

» Current replacement cost of the item (except
autos).

» Actual cash value of autos, not replacement
cost (cash value = replacement cost minus
depreciation).

e Detailed description the item's location.

If possible, include the shop or office with
responsibility for the item.

» Account or unit within the agency responsible
for the property.
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